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Docket No. 1615.1001-D2C 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re the Application of: 
Dale Tyson ROBERTS, et al. 

Serial No. 09/820,722 Group Art Unit: 2152 

Confirmation No. 5204 . 

Filed: March 30, 2001 Examiner: Unassigned 

For: METHOD AND SYSTEM FOR ACCESSING WEB PAGES BASED ON PLAYBACK OF 
RECORDINGS 

TERMINAL DISCLAIMER TO OBVIATE A DOUBLE 
PATENTING REJECTION (37 C.F.R. § 1.321(b)) RECEIVED 

Commissioner for Patents MAY 2 8 2004 

PO Box 1450 

Alexandria, va 22313-1450 Technology Center 21 00 

Sir: 

INTEREST AND TITLE OF PERSON 
MAKING THIS TERMINAL DISCLAIMER 

Petitioner, David Marglin, represents that I am the General Counsel of the Assignee 
identified below owning the entire interest in the above-identified application and am authorized to 
sign on behalf of the Assignee. 

IDENTITY OF ASSIGNEE 

The Assignee is Gracenote, Inc., a corporation organized and existing under the laws of 
Delaware, having an office and principal place of business at 2000 Powell Street, Suite 1380, 
Emeryville, California. 

RECORDAL OF ASSIGNMENT IN USPTO 

An Assignment from the inventors to Ion, Inc. of U.S. Patent Application Serial No. 
09/060,876 (which issued as U.S. Patent No. 6,154,773) was recorded in the U.S. Patent and 
Trademark Office on June 22, 1 998 at Reel 8935, Frame 0691 . An Assignment of U.S. Patent 
Application Serial Nos. 08/838,082 (which issued as U.S. Patent No. 5,987,525) and 09/060,876 
from the inventors and Ion, Inc. to CDDB, Inc. was recorded in the U.S. Patent and Trademark 
Office on December 1, 1998 at Reel 9859, Frame 0384. Attached is a copy of the corporate 
name change from CDDB, Inc. to Gracenote, Inc. which is being submitted for recordation 
concurrently. 
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COMMON OWNERSHIP OF U.S. PATENT NO. 6,230,192 

Pursuant to Rule 3.73(b), the Assignee is the current owner of the subject application 
pursuant to the Assignments identified above. Assignee further confirms that it remains the 
owner of U.S. Patent No. 6,230,192, consistent with the indication of the Assignee on the face 
thereof and with the change of corporate name and address indicated in the attached document. 

CERTIFICATION OF TITLE 

The evidentiary documents have been reviewed and the undersigned certifies that, to the 
best of said Assignee's knowledge and belief, title of the above-identified application and U.S. 
Patent No. 6,230,192 is in the said Assignee. 

TERMINAL DISCLAIMER 

Assignee hereby disclaims the terminal part of the statutory term of any patent, granted 
on the above-identified application, which would extend beyond the expiration date of U.S. Patent 
No. 6,230,192 and hereby agrees that any patent so granted on the above-identified application 
shall be enforceable only for and during such period that the legal title to said patent shall be the 
same as the legal title to United States Patent No. 6,230,192. This agreement runs with any 
patent granted on the above-identified application and is to be binding upon the grantee, its 
successors or assigns. 

Assignee does not disclaim any terminal part of any patent granted on the above- 
identified application prior to the expiration date of the full statutory term of U.S. Patent No. 
6,230,192 in the event that it later expires for failure to pay a maintenance fee, is held 
unenforceable, is found invalid by a court of competent jurisdiction, is statutorily disclaimed in 
whole or terminally disclaimed under 37 C.F.R. § 1 .321(a), has all claims cancelled by a 
reexamination certificate, is reissued, or is otherwise terminated prior to the expiration of its 
statutory term as presently shortened by any terminal disclaimer, except for the separation of 
legal title stated above. 

The undersigned hereby declares that all statements made herein of my own knowledge 
are true and that all statements made on information and belief are believed to be true; and 
further that these statements were made with the knowledge that willful false statements and the 
like so made are punishable by fine or imprisonment, or both, under 18 U.S.C. § 1001, and that 
such willful false statements may jeopardize the validity of the application or any patent issued 
thereon. 

FEE 

The requisite disclaimer fee under 37 C.F.R. §1. 20(d) of $1 10.00 is attached hereto. 




Title: General Counsel 
Company: Gracenote, Inc. 
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SECRETARY OF STATE 

I, BILL JONES, Secretary of State of the State of California, 
hereby certify: 



That the attached transcript of _J page(s) has 

been compared with the record on file in this office, of 
which it purports to be a copy, and that it is full, true 
and correct. 
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ENDORSED - FILED 

in the office of the Secretary of Stale 
of the Stale of California 

JUL 0 8 2002 

BILL JONES. Secrelaiy ol Stale 

AMENDED STATEMENT BY 
FOREIGN CORPORATION 



Gracenote, Inc. 

(Name of Corporation) 

' , a corporation organized 

and existing under the laws of Delaware f anc j which is presently 

(State or Place of Incorporation) 

qualified for the transaction of intrastate business in the State of California, makes the 

following statement: 

That the name of the corporation has been changed to that hereinabove set forth and 
that the name relinquished at the time of such change was cdpb, inc. __ 



Gracenote, Inc. 



e of Corporation) 




(Signature of Corporate Officer) 
Nora B. Doherty, Secretary 



(Typed Name and Title of Officer Signing) 



Secretary of State Form 
ASDC (03-98) 





SECRETARY OF STATE 

NAME CHANGE 
CERTIFICATE OF QUALIFICATION 

C2207070 

I, BILL JONES, Secretary of State of the State of California, hereby certify: 

That on the 8th day of July, 2002, there was filed in this office an Amended Statement 
and Designation by Foreign Corporation whereby the corporate name of CDDB, INC., a 
corporation organized and existing under the laws of Delaware, was changed to 
GRACENOTE, INC.. This corporation complied with the requirements of California law 
in effect on that date for the purpose of qualifying to transact intrastate business in the 
State of California and as of said date has been and is qualified and authorized to 
transact intrastate business in the State of California, subject however, to any licensing 
requirements otherwise imposed by the laws of this State. 




IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal 
of the State of California this day 
of July 11, 2002. 




BILL JONES 
Secretary of State 
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I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 
DELAWARE , DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE RESTATED CERTIFICATE OF "CDDB, INC.", CHANGING ITS 
NAME FROM "CDDB, INC. " TO " GRACENOTE , INC. 11 , FILED IN THIS 
OFFICE ON THE TWENTY-FIFTH DAY OF JUNE, A.D. 2002, AT 9 O'CLOCK 
A.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 
NEW CASTLE COUNTY RECORDER OF DEEDS. 
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Harriet Smith Windsor, Secretary of State 



AUTHENTICATION: 1854010 



020411077 



DATE: 06-26-02 



STATE OF DELAWARE 
SECRETARY OF STATE 
DIVISION OF CORPORATIONS 
FILED 09:00 AM 06/25/2002 
020411077 - 3115610 



AMENDED AND RESTATED CERTIFICATE OF INCORPORATION 

OF 
CDDB, INC 

CDDB, Lac,, a corporation organized and existing under the laws of the State of Delaware, 
hereby certifies as follows: 

A. The name of the corporation immediately prior to filing this Amended and Restated 
Certificate of Incorporation is CDDB, Inc. The original Certificate of Incorporation of the 
corporation was filed with the Secretary of State of the State of Delaware on October 25, 1999. 

B. Pursuant to Sections 242 and 245 of the General Corporation Law of the Slate of 
Delaware, this Amended and Restated Certificate of Incorporation restates and integrates and further 
amends the provisions of the Amended and Restated Certificate of Incorporation of the corporation. 

C. The text of the Amended and Restated Certificate of Incorporation is hereby amended 
and restated in its entirety to read as follows: 

ONE. The name of the corporation is Gracenote, Inc. 

TWO. The address of the corporation's registered office in the State of Delaware is 

Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Castle, 
Zip Code 19801. The name of its registered agent at such address is the Corporation Trust 
Company. 

THREE. The purpose of the corporation is to engage in any lawful act or activity for 
which corporations may be organized under the General Corporation Law of Delaware. 

FOUR. The corporation is authorized to issue two classes of stock to be designated, 
respectively, "Common Stock" and "Preferred Stock 1 ' each with par value of $0-01 per share. The 
total number of shares which the corporation is authorized to issue is 185,706,243 shares, of which 
130,000,000 shares shall be Common Stock and 55,706,243 shares shall be Preferred Stock. The 
Preferred Stock shall be divided into three series designated as Series A Preferred Stock, consisting 
of 6,572,910 shares, Series B Preferred Stock, consisting of 8,333,333 shares, and Scries C Preferred 
Stock, consisting of 40,800,000 shares. The Series A Preferred Stock, the Series B Preferred Stock 
and the Series C Preferred Stock are herein collectively referred to as the " Preferred Stock, " 

The rights, preferences, privileges and restrictions granted to or imposed upon the Common 
Stock and Preferred Stock are as follows: 

1. Dividends. When and as declared by the corporation's Board of Directors, the holders of 
Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock shall be entitled to 
receive, out of any funds legally available therefor, dividends prior and in preference to any 



declaration of payment of any dividend on the Common Stock at the rate of SO .26, in the case of the 
Series A Preferred Stock, $0.0576, in the case of the Series B Preferred Stock, and $0.0194, in the 
case of the Series C Preferred Stocky per share, per annum (as appropriately adjusted for any 
subsequent stock splits, stock dividends, reverse srock splits, stock combinations, reclassifications 
and the like occurring after the Series C Original Issue Date (as defined below). No dividend shall 
be paid on the Common Stock in any year, other than dividends payable solely in capital stock, until 
all dividends for such year have been declared and paid on the Preferred Stock, and do dividends on 
the Common Stock shall be paid unless the amount of such dividend on the Common Stock is also 
paid on the Preferred Stock (which amount shall be in addition to amounts paid in accordance with 
the first sentence of this Section 1) on an as-converted to Common Stock basis. The right of the 
holders of Preferred Stock to receive dividends shall not be cumulative, and no right shall accrue to 
holders of Preferred Stock by reason of the fact that dividends on such shares are not declared or 
paid in any prior year. Any rights to accrued but undeclared dividends on aiiy Series A Preferred 
Stock or Series B Preferred Stock prior to the Series C Original Issue Date (as defined below) are 
hereby cancelled. 

2* Liquidation . 

(a) Preferred Stock Preference . In the event of any liquidation, dissolution or 
winding up of the corporation, either voluntarily or involuntarily, (a " Liquidation ") prior and in 
preference to any distribution of any of the assets or surplus funds of the corporation to the holders 
of Series A Preferred Stock or Common Stock by reason of their ownership thereof, the holders of 
the Series B Preferred Stock shall be entitled to receive, out of the assets or surplus of the 
corporation legally available therefor, the amount of $0,72 per share of Series B Preferred Stock (the 
"Scries B Liquidation Preference") then held by them and the holders of the Series C Preferred Stock 
shall be entided to receive* out of the assets or surplus of the corporation legally available therefor, 
the amount of $0,243 per share of Series C Preferred Stock (the "Series C Liquidation Preference") 
then held by tbeni (in each case, as appropriately adjusted for any subsequent stock splits, stock 
dividends, reverse stock splits, stock combinations, reclassifications and the like after the Series C 
Original Issue Date), and, in addition, an amount equal to all declared but unpaid dividends on such 
Series B Preferred Stock and Series C Preferred Stock, respectively. If the assets and funds thus 
distributed among the holders of the Series B Preferred Stock and Series C Preferred Stock arc 
insufficient to permit the paymeni to such holders of their full preferential amount, then the entire 
assets and funds of the corporation legally available for distribution shall be distributed among the 
holders of Series B Preferred Stock and Series C Preferred Stock ratably in proportion to the 
amounts which would be payable on the shares held by them if the aforesaid preferential amounts 
were paid in fulL After full payment of the Series B Liquidation Preference and the Series C 
Liquidation Preference as described above, prior and in preference to any distribution of any of the 
assets or surplus funds of the corporation to the holders of Common Stock by reason of their 
ownership thereof , the holders of the Series A Preferred Stock shall be entitled to receive out of the 
assets or surplus of the corporation legally available therefor the amount of $1,625 per share of 
Scries A Preferred Stock (the " Series A Liquidation Preference "^ then held by chera (as 
appropriately adjusted for any subsequent stock splits, stock dividends, reverse stock splits, stock 
combinations, reclassifications and the like after the Series C Original Issue Date), and, in addition, 
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an amount equal to all declared bat unpaid dividends on the Series A Preferred Stock. If the assets 
and funds available for distribution among the holders of the Series A Preferred Stock after full 
payment of the Scries B Liquidation Preference and the Series C Liquidation Preference as described 
above are insnfficieni to pexrnit the payment to sueh holders of their fall Series A Liquidation 
Preference, then the entire remaining assets and funds of The corporation legally available: for 
distribution to the holders of Series A Preferred Stock shall be distributed among the holders of the 
Series A Preferred Stock ratably in proportion to the amounts which would be payable on the shares 
held by them if the aforesaid preferential amounts were paid in fulL After payment or setting apart 
of payment has been made to (i) the holders of the Series B Preferred Stock of the Series B 
Liquidation Preference aj>d to the holders of the Series C Preferred Stock of the Series C Liquidation 
Preference, and (ii) the holders of the Series A Preferred Stock of the Series A Liquidation 
Preference, all remaining assets or surplus funds of the corporation legally available therefor shall be 
distributed to the holders of the Preferred Stock and Common Stock pro rata based upon the number 
of shares held by each of them (assuming full conversion of all such Preferred Stock to Common 
Stock). 

(b) Reorganization or Merger . A merger ? reorganization, acquisition or transaction 
that results in the transfer of fifty percent (50%) or more of the outstanding voting power of the 
corporation, or the sale, lease, exclusive license or other disposition of all or substantially all of the 
assets of the corporation, or any other transaction or series of transactions in which the stockholders 
of the corporation immediately prior to such transaction or series of transactions do not immediately 
after such transaction or series of transactions own a majority of the outstanding shares of the 
surviving or acquiring corporation (or parent thereof) in the same relative proportion shall be 
deemed to be a Liquidation. 

(c) If the consideration distributed by the corporation or received by its stockholders 
pursuant to this Section 2 or for any other purpose is other than cash, its value will be deemed its fair 
market value as agreed in good faith by the Board of Directors and the holders of at least a majority 
of the voting power of all then outstanding Preferred Stock. Notwiti^ttajuding the foregoing, any 
securities shall be valued as follows: 

(i) Securities no: subject to investment letter or other similar restrictions 
on free marketability covered by (ii) below: 

(A) If traded on a securities exchange ox through the Nasdaq National 
Market, the value shall be deemed to be the average of the closing prices of the securities on such 
quotation system over the thirty (30) day period ending three (3) days prior to the closing; 

(B) If actively traded over-the-counter, the value shall be deemed to be 
the average of the closing bid or sale prices (whichever is applicable) over the thirty (30) day period 
ending three (3) days prior to the closings and 

(C) If there is no active public market, the value shall be the fair 
market value thereof, as mutually determined by the Board of Directors and the holders of at least a 
majority of the voting power of all then outstanding shares of Preferred Stock- 
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(ii) The method of valuation of securities subject to investment letter or 
other restrictions on free marketability (other than restrictions arising solely by virtue erf a 
shareholder's status as an affiliate or former affiliate) shall be to make an appropriate discount from 
the market value determined 3S above in (iXA), (B) or (C) to reflect the approximate fair market 
value thereof, as mutually deienniued by the Beard of Directors and the holders of at least a majority 
of the voting power of all then outstanding shares of Preferred Stock. 

(d) In the event the requirements of this Section 2 are not complied with, the 
corporation shall forthwith either: 

(i) cause such closing to be postponed until such time as the requirements 
of this Section 2 have been complied with; or 

(ii) cancel such transaction, in which event the rights,, preferences and 
privileges of the holders of the Preferred Stock shall revert to and be the same as such rights, 
preferences and privileges existing immediately prior to the date of the first notice referred to in 
subsection 2(d)(iii) hereof. 

(iii) The corporation shall give each holder of record of Preferred Stock 
written notice of such impending transaction not later than twenty (20) days prior to the 
stockholders' meeting called to approve such transaction, or twenty (20) days prior to the closing of 
such transaction, whichever is earlier, and shall also notify such holders in writing: of the final 
approval of such transaction. The first of such notices shall describe the material terms and 
conditions of the impending transaction and the provisions of this Section 2, and the corporation 
shall thereafter give such holders prompt notice of any material changes. The transaction shall in no 
event take place sooner than twenty (20) days after the corporation has given the first notice 
provided for herein or sooner than five (5) business days after the corporation has given notice of 
material changes provided for herein; provided, however, that such periods may be Shortened upon 
the written consent of the holders of Preferred Stock that are entitled to such notice rights or similar 
notice rights and that represent al least a majority of the voting power of all then outstanding shares 
of Preferred Stock. 

3 Conversion . The holders of Preferred Stock shall have conversion rights as follows (the 
" Conversion Rights "V 

(a) Right co Convert , Each share of Preferred Stock shall be convertible, at the option 
of the holder thereof, at any time into such number of fully paid and nonassessable shares of 
Common Stock as is determined by dividing the applicable Issuance Price (as defined below) plus 
any declared and unpaid dividends by the applicable Conversion Price (as definod below) in effect at 
the time of conversion. The Issuance Price for the Series A Preferred Stock, Series B Preferred 
Stock and Series C Preferred Stock shall be $3,2S per share, $0.72 per share, and $0,243 per share, 
respectively. The Conversion Price for the Series A Preferred Stock, Series 8 Preferred Stock, and 
Series C Preferred Stock shall initially be $0.811191 per share, S0.4918 per share, and $0,243 per 
share, respectively, subject to adjustment as provided below. The number of shares of Common 
Stock imo wblch a sfaaxe of Series A Preferred Stock, Scries B Preferred StocK or Series C Preferred 



Stock is convertible is hereinafter referred to as the " Conversion Rate " of such saries of Preferred 
Stock, 

(b) Automatic Conversion . Each share of Preferred Stock shall automatically be 
converted into Shares of Common Stock: at its then effective Conversion Raie (i) immediately prior 
to the closing of a firm commitment underwritten public offering pursuant to an effective registration 
Statement under the Securities Act of 1933, as amended (the "Act Jt \ covering the offer and sale of 
Common Stock for the account of the corporation to the public for an aggregate offering price (prior 
to underwriting commissions and discounts) of not less than $20^000,000 and at a per share price of 
not less than $0-729 per share (as adjusted far stock splits, stock dividends, reverse stock splits, stock 
combinations, and recapitalizations with respect to such shares after the Series C Original Issue 
Date) ot (ii) upon the corporation's receipt of the written consent of the holders of a majority of the 
voting power of all then outstanding shares of Preferred Stock (voting together as a single class). 

(c) Mechanics of Conversion . Before any holder of Preferred Stock shall be entitled 
ro convert the same into full shares of Common Stock and to receive certificates therefor, he shall 
surrender the certificate or certificates therefor, duly endorsed, at the office of the corporation or of 
any transfer agent for the Preferred Stock (or, if the holder notifies the corporation or its transfer 
agent that such certificates have been lost, stolen or destroyed, such holder shall execute an 
agreement satisfactory to the corporation to indemnify the corporation from any loss incurred by it in 
connection with such certificates in lieu of providing such certificates), and shall give written notice 
to the corporation at such office that such holder elects to convert the same; provided, however, that 
in the event of an automatic conversion pursuant to Section 3(b) above, the outstanding shares of 
Preferred Stock shall be converted automatically without any further action by the holders of such 
shares and whether or not the certificates representing such shares are surrendered to the corporation 
or its transfer agent, and provided further that the corporation shall not be obligated to issue 
certificates evidencing the shares of Common Stock issuable upon such automatic conversion unless 
the certificates evidencing such shares of Preferred Stock are either delivered to the corporation or 
its transfer agent as provided above or the holder notifies the corporation or its transfer agent that 
such certificates have been lost, stolen or destroyed and executes an agreement satisfactory to the 
corporation to indemnify the corporation from any loss incurred by it in connection with such 
certificates. The corporation shall, as soon as practicable after such delivery, ox such agreement and 
indemnification in the case of a lost certificate, issue and deliver at such office to such holder of 
Preferred Stock a certificate or certificates for the number of shares of Common Stock to which the 
holder shall be entitled and a check payable to the holder in the amount of any cash amounts payable 
as the result of a conversion into fractional shares of Common Stock. Such conversion $haU be 
deemed to have been made immediately prior to the close of business on the date of such surrender 
of the shares of Pre fer red Stock to be converted, Or in the case of automatic conversion on the date of 
closing of the offering, and the person or persons entitled ro receive the shares of Common Stock 
issuable upon such conversion shall be treated foj all purposes as the record holder or holders of 
such shares of Common Stock on such date. If the conversion is in connection with a public offering 
of securities described in Section 3(b), the conversion shall be conditioned upon the closing with the 
underwriters of the sale of requisite securities provided in Section 3(b) pursuant to such offering, and 
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the conversion shall not be deemed to have occurred until immediately prior to the closing of such 
sale of securities. 

(d) Fractional Shares , In lieu of any fractional shares to which the holder of a series 
of Preferred Stock would otherwise be entitled, the corporation shall pay cash equal to such fraction 

multiplied by the fair market value of one share of such series of Preferred Stock as determined by 
the Board of Directors of the corporation. Whether or not fractional shares arc issuable upon such 
conversion shall be determined on the basis of the total number of shares of a series of Preferred 
Stock of each holder at the time of conversion into Common Stock and the number of shares of 
Common Stock issuable upon such aggregate conversion 

(e) Adjustment of Con v ersion Price . The Conversion Price of Series A Preferred 
Stock, Series B Preferred Stock, and Series C Preferred Stoek i shall be subject to adjustment from 
time to time 3$ follows; provided that, except in connection with adjustments pursuant to Sections 
3(eXi)(2)(c)(C) and 3(e)(i)(2)(cXD) (which shall be subject to the limits set forth therein) any such 
adjustment shall not have the effect of increasing the Conversion Price of any Series to an amount 
which exceeds the Conversion Price existing immediately prior to such adjustment: 

(i) If at any time after the date of the first sale of Series C Preferred Stock 
(the " Series C Original Issue Ihate "^ the corporation shall issue (or, pursuant to 
Subsection 3(eXi)(2)(c) hereof, shall be deemed to have issued) any Common Stock other than 
"Excluded Stock" (as defined below) for a consideration per shaxe less than the Conversion Price for 
a series of Preferred Stock in effect immediately prior to the issuance of such Cotmnon Stock 
(excluding Stock dividends, subdivisions, split-ups, combinanoros, dividends or recapitalizations 
which are covered by Subsections 3(eXii<)> ( iv )i ( v ) *nd-(vi))» the Conversion Price for such series of 
Preferred Stock in effect immediately before each such issuance shall upon auofa issuance (except as 
provided in this Section 3(e)) be adjusted to a price equal to the quotient obtained by dividing; 

(1) an amount equal to the sum of 

a) the total number of shares of Common Stock 
outstanding and any shares of Common Stock issuable upon conversion of the Preferred Stock 
immediately prior to such issuance multiplied by the Conversion Price for such series of Preferred 
Stock in effect immediately prior to such issuance, plus 

b) the consideration received by the corporation upon 

such issuance, by 

(2) th« total number of shares of Common Stock outstanding 
immediately prior to snch issuance of Common Stock and any shares of Common Stock issuable 
upon conversion of the Preferred Stock plus the number of shares of Common Stock actually issued 
ic the transaction which resulted in the adjustment pursuant to this Subsection 3(6X0- 

For the purposes of any adjustment of the Conversion Price for a series of Preferred Stock 
pursuant to this clause (i), the following provisions shall be- applicable*; 
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a) In the case of the issuance of Common Stock for 
cash, the consideration shall be deemed to be the amount of cash paid therefor before deducting any 
underwriting discounts or commissions paid or incurred by the corporation in connection with the 
issuance az*d sale thereof. 

In the case of the Issuance of CommoD Stock for a 
consideration in whole or in part other than cash, the consideration other than cash shall be deemed 
to be the fair value thereof as reasonably agreed by the Board of Directors and the holders of a 
majority of the voting power of all then outstanding Preferred Stock of the corporation, irrespective 
of generally accepted accounting treatment. 

In the case of the issuance of (i) options to purchase or 
rights to subscribe for Common Stock (other than Excluded Stock), (ii) securities by their terms 
convertible into or exchangeable for Common Stock (other than Excluded Stock) or (iii) options to 
purchase or rights to subscribe for such convertible or exchangeable securities: 

(A) the aggregate maximum number of shares of 
Common Stock deliverable upon exercise of such options to purchase or rights to subscribe for 
Common Stock shall be deemed to have been issued at the time such options or rights were issued 
(assuming the satisfaction of any conditions to exercisability, including without limitation, the 
passage of time, but without taking into account potential anti-dilution adjustments) and for a 
consideration equal to the consideration (determined in the manner provided in subdivisions (a) and 
(b) above), if any, received by the corporation upon the issuance of such options or rights plus the 
minimum purchase price provided in such options or rights for the Common Stock covered thereby; 

(B) the aggregate maximum number of shares of 
Common Stock d&liverable upon conversion of or in exchange for any such convertible or 
exchangeable securities, or upon the exercise of options to purchase or rights to subscribe for such 
convertible or exchangeable securities and subsequent conversion or exchange thereof (assuming the 
satisfaction of any conditions to conversion or exercisability in each c*se, including without 
limitation, the passage of time, but without taking into account potential anti-dilution adjustments), 
shall be deemed to have been issued sit the time such securities were issued or such options or rights 
were issued and for a consideration equal io ibe consideration received by the corporation for any 
such securities and related options or rights (excluding any cash paid on account of accrued interest 
or accrued dividends), plus the additional minimmn consideration, if any, to be received by the 
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corporation upon the conversion or exchange of such securities or the exercise of any related options 
e consideration in each case to be determined in the manner provided in subdivisions (a) 



or rights (the 
and (b) above); 



(C) on any change in the number of shares of 
Common Stock deliverable upon exercise of any such options or rights or conversion of or exchange 
for such convertible or exchangeable securities, or on any change in tha minimum purchase price of 
such options, rights or securities, (excluding changes resulting from the antidilution provisions of 
such options, rights or securities), the Conversion Price of a series of Preferred Stock shall forthwith 
be readjusted to such Conversion Price as would have obtained had the adjustment made upon 
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(x) the issuance of such options, rights or securities not exercised, converted or exchanged prior to 
such change:or (y) the options or rights related to such securities not converted or exchanged prior 10 
such change, as the case may be, been made upon the basis of such change; provided thai, a*y such 
readjustment shall not have the effect of increasing the Conversion Price of my Series to m amount 
which exceeds the Conversion Price existing immediately prior to the time of the original adjustment 
to which such readjustment relates (as reduced by unrelated adjustments); and 

(D) on die expiration of arty such options or 
rights, the termination of any such rights to convert or exchange or the expiration of any options or 
rights related to such convertible or exchangeable securities, the Conversion Price of a serle$ of 
Preferred Stock shall forthwith be readjusted to such Conversion Price as would have obtained had 
the adjustment made upon the issuance of such options, rights, convertible or exchangeable 
securities or options or rights related to such convertible or exchangeable securities, as the case may 
be, been made upon the basis of the issuance of only the number of shares of Common Stock 
actually issued upon the exercise of such options or rights, upon the conversion or exchange of such 
convertible or exchangeable securities or upon the exercise of the options or rights related to such 
convertible or exchangeable securities, as the case may be; provided that, any such readjustment 
shall not have the effect of increasing the Conversion Price of any Series to an amount which 
exceeds the Conversion Price existing immediately prior to the time of the original adjustment to 
which such readjustment relates (as reduced by unrelated adjustments). 

(E) In the case of any Option or Convertible 
Security wuh respect to which the maximum number of shares of Common Stock issuable upon 
exercise or conversion or exchange thereof is not determinable, no adjustment to the Conversion 
Price shall be made until such number becomes determinable, 

(it) " Excluded Stock " shall mean: 

(1) all shares of Common Stock or other securities convertible 
into or exercisable or exchangeable for Common Stock issued and outstanding as of the Series C 
Original Issue Date; 

(2) all shares of Common Stock issuable or issued upon 

conversion of the Preferred Stock; 

(3) all shares of Common Stock or other securities, or options 
or warrants to purchase Common Stock or other securities, issuable to employees, officers, directors 
or consultants for the primary purpose of retaining their services pursuant to any plan, arrangement, 
agreement, contract or plan, including any incentive stock plim, approved by the Board of Directors 
of the corporation (and all shares of Common Stock or other securities issued upon exercise or 
conversion thereof); 

(4) all securities issuable in a merger or acquisition that is 
approved by the holders of at least a majority of the voting power of all then outstanding shares of 

Preferred Stock; 
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(5) all securities issusd or issuable to suppliers, lessors, lenders 
or technology providers to the corporation pursuant to any plan or arrangement approved by the 
Board of Directors of the corporation, provided such plan or arrangement is approved by the 
members of the Board of Directors elected by the Scries B Preferred Stock and Lb© Series C 
Preferred Stock; and 

(6) all shares of Series C Preferred Stock and all securities 
exercisable or exchangeable for or convertible into Series C Preferred Stock- 

(iii) If the number of shares of Common Stock outstanding at any time 
after the Series C Original Issue Date is increased by a stock dividend payable in shares of Common 
Stock (or options or rights to acquire Common Stock) or by a subdivision or splh-up of shares of 
Common Stock, then, on the date such payment is made or such change is effective, the Conversion 
Price of each scries of Preferred Stock shall be appropriately decreased so that the number of shares 
of Common Stock issuable on conversion of any shares of Preferred Stock be increased in 
proportion to such increase of outstanding shares- 

(iv) If the number of shares of Common Stock outstanding at any lime 
after the Series C Original issue Date is decreased by a combination of the outstanding shares of 
Common Stock, then 7 on the effective date of such combination, the Conversion Price of each series 
of Preferred Stock shall be appropriately increased so that the number of shares of Common Stock 
issuable on conversion of any shares of Preferred Stock shall be decreased in proportion to such 
decrease in outstanding shares. 

(v) In the event, at any time after the Series C Original Issue Date, of any 
capital reorganization, or any reclassification of the stock of the corporation (other than as a result of 
a stock dividend or subdivision, split-up or combination of shares), or the consolidation or merger of 
the corporation with or into another person (other than a consolidation or merger in which the 
corporation is the continuing entity and which does not result in any change in the Common Stock), 
the shares of Preferred Stock shall, after such reorganization, reclassification, consolidation, merger, 
sale or other disposition, be convertible into the kind and number of shares of stock or otbar 
securities or property of the corporation or otherwise to which such holder would have beeD entitled 
if immediately prior to such reorganization, reclassification, consolidation, merger, sale or other 
disposition such holder had converted its shares of Preferred Stock into Common Stock, The 
provisions of this clause (vi) shall similarly apply to successive reorganizations, reclassifications, 
consolidations, mergers, sales or other dispositions. 

(vi) All calculations under this Section 3 shall be made to the nearest cent 
or to the nearest one hundredth (1/100) of a share, as ihe case may be. 

(f) Minimal Adjustments . No adjustment in the Conversion Price for any series of 
Preferred Stock need be made if such adjustment would result in a change in the Conversion Price of 
less than $0.01. Any adjustment of less than $0.01 which is not made shall be carried forward and 
shall be made at the time of and together with any subsequ&nt adjustment which, on a cumulative 
basis, amounts to an adjustment of $0.01 or more In ihe Conversion Price. 
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(g) No Impairment The corporation will not through any reorganization, 
recapitalization, transfer of assets, consolidation, xrierger, dissolution, issue or sale of securities or 
any other voluntary action avoid or seek to avoid the observance or performance of any of the terms 
io be observed or performed hereunder by the corporation, but wil] at all times in good faith assist in 
the carrying out of all the provisions of this Section 3 and in the taking of all such action as may be 
reasonably necessary or appropriate in order to protect the Conversion Rights of the holders of 
Preferred Stock against impairment. This provision shall not restrict the corporation's right to 
amend its Certificate of Incorporation with the requisite stockholder consent. 

(h) Certificate as to A^jufttr nents. Upon the occurrence of each adjustment or 
readjustment of the Conversion Rate for a series of Preferred Stock pursuant to this Section 3, the 
corporation ar its expense shall prompdy compute such adjustment or readjustment in accordance 
with the terms hereof and prepare and furnish to each adjusted holder of Preferred Stock a certificate 
setting forth such adjustment or readjustment and showing in reasonable detail the facts upon which 
such adjustment or readjustment is based. The corporation shall, upon written request at any rime of 
any holder of Preferred Stock, furnish or cause to be furnished to such holder a like certificate setting 
forth (I) all such adjustments and readjustments, (ii) the Conversion Rate at the Ume in effect, and 
(iii) the number of shares of Common Stock and the amount, if any, of other property which at the 
time would be received upon the conversion of such holder's shares of Preferred Stock. 

(i) Notices o f Record Date . In the event of any taking by the corporation of a record 
of rhe holders of any class of securities for the purpose of detenmning the holders thereof who are 
entirJed to receive any dividend or other distribution, any right ro subscribe for, purchase or 
otherwise acquire any shares of stock of any class or any other securities or property or receive any 
other right, the corporation shall mail to each holder of Preferred Stock at least twenty (20) days 
prior to such record date a notice specifying the date on which any such record is to be taken for the 
purpose of such dividend, distribution or right, and the amount and character of such dividend, 
distribution or right. 

G) Reservation of Stock Issuable Upon Conversion . The corporation shall at ail 
times reserve and keep available out of its authorized but unissued shares of Common Stoek solely 
for the purpose of effecting the conversion of the shares of Preferred Stock such number of its shares 
of Common Stock as shall from time to time be sufficient to effect the conversion of ail outstanding 
shares of Preferred Stock; and if at any time the number of authorized but unissued shares of 
Common Stock shall not be sufficient to effect the conversion of all then outstanding shares of 
Preferred Stock, rhe corporation will take such corporate action as may, in the opinion of Its counsel, 
be necessary to increase its authorized but unissued shares of Common Stock to such number of 
shares as shsdl be sufficient for such purpose. 

(k) Notices . Any notice required by the provisions of this Section 3 to be given to 
any holder of Preferred Stock shall be deemed given if deposited in the United States mail, postage 
prepaid, and addressed to each holder of record at such holder's address appearing on the 
corporation's books. 
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0) Reissuance 0 f Conven ed Shares . No shares of Preferred Stock which have been 
converted into Common Stock after the original issuance thereof shall ever again be reissued and all 
such shaies 30 converted shall upon such conversion cease to be a pari of the authorized shares of the 
corporation. 

4. Voting Rights . 

( a ) genera] Voting Rights . The holder of each share of Preferred Stock shall be 
entitled to the number of voces equal to the number of shares of Common Stock into which each 
share of Preferred Stock could be converted on the record date for the vote ox consent of 
stockholders (or, if no record date is established, on the date sucb.vote is taken or consent solicited) 
and, except as otherwise required by Law, shall have voting rights and powers equal to the voting 
rights and powers of the Common Stock. The holder of each share of Preferred Stock shall be 
entitled to norice of any stockholders* meeting in accordance with the bylaws of the corporation and 
shall vote with holders of the Common Stock upon the election of directors and upon any other 
matter submitted to a vote of stockholders, except those matters required by Jaw to be submitted to a 
class vote. Fractional votes shall not, however, be permitted and any fractional voting rights 
resulting from the above formula (after aggregating all shares of Common Stock into which shares 
of Preferred Stock held by each holder could be converted) shall be rounded to the nearest whole 
number (with one-half rounded upward to one). 

0) Board of piy^pjg. Notwithstanding the foregoing, (i) the holders of Common 
Stock, voting as a separate class, shall have the right to deer one (1) member of the corporation's 
Board of Directors, who shall be the Chief Executive Officer of the corporation, (ii) the holders of 
Series C Preferred Stock, voting as a separate class and series, shall have the right to eledt one (1) 
member of the corporation's Board of Directors and (iii) the holders of Preferred Stock, voting 
together as a single class (on an as converted to Common Stock basis), shall have the right to elect 
any remaining members of the corporation's Board of Directors. Notwthstaiiding any bylaw 
provisions to the contrary, the stockholders entitled to elect a particular director Shall be entitled to 
remove such director or to fill a vacancy in the seat formerly held by such director, ail in accordance 
wiUi the applicable provisions under Delaware law. 

5- Prfitecpye provisions. So long as any shares of Preferred Stock shall be outstanding, the 
corporation shall not, without first obtaining the approval of the holders of at least a majority of the 
outstanding shares of Preferred Stock voting together as a single class and on an as converted to 
Common Stock basis: 

( a ) Increase or Decrease Authorized Shares . Increase or decrease the authorized 
number of shares of Common Stock, Series A Preferred Stock, Series B Preferred Stoclc or Series C 
Preferred Stock; 

(b) Create New Security . Create (by reclassification or otherwise) any new class or 
series of shares or other securities having rights, preferences or privileges senior [o or on a parity 
with any series of the Preferred Stock; 
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(c) KfrtigEm SWfrK- Redeem or otherwise acquire any shares of Common Stock or . 
Preferred Stock (other thaja pursuant to equity incentive agreements approved by the Board of 
Directors with service providers giving tbe Company the right to repurchase shares upon the 
Veixoiiaatiott of services); 

(d) Amend C ertificate of Incorporation or Bylaws . Add to, amend, repeal or waive 
any provision of the corporation's Amended and Restated Certificate of Incorporation, as it may be 
in effect from rime to time, or Bylaws in a manner adverse to the holders of the Preferred Stock; 

(e) Liquidation . Enter into or undergo any Liquidation; 

CO Pav Dividends on Common. Pay or declare any dividend on or make any 
distribution with respect to the Common Stock; 

(g) Iftcr/ease Potion Pool. Increase the authorized number of shares available for 
issuance under the corporation's stock option plans in excess of the number of shares reserved under 
such plans as of the Series C Original Issue Date; 

(*0 Transactions Involving Company Equity. Enter into any transaction involving the 
right of any party to purchase or otherwise obtain shares of the Company's capital stock (other than 
transactions granting capital stock or options to purchase capital stock to employees, officers, 
directors, consultants, or other service providers for the primary purpose of retaining their services, 
or suppliers, lessors, lenders or technology providers, pursuant to any plan, arrangement, agreement, 
contract or plan, including any incentive stock plan, approved by the Board of Directors of the 
corporation); or 

(i) Change in Directors. Change the number of authorized directors, 
FTVE, The corporation is to have perpetual existence. 

SIX. In furtherance and not in limitation of the powers conferred by statute, the 

Board of Directors is expressly authorized to make, alter, amend or repeal the Bylaws of the 
corporation. 

■SEVEN. The ejection of directors need not be by written ballot unless tbe Bylaws of 
the corporation shall so provide. 

EIGHT- To the fullest extent permitted by the Delaware General Corporation Law as 
the same exists or as may hereafter be amended, a director of the corporation shall not be personally 
liable to the corporation or its stockholders for monetary damages for breach of fiduciary dury as a 
director. Neither any amendment nor repeal of this Article, nor the adoption of any provision of this 
Certificate of Incorporation inconsistent with this Article, shall eliminate or reduce the e££ect of this 
Article in respect of any matter occurring, or any cause of action, suit or claim thai, but for this 
Article, would accrue or arise, prior to such amendment, repeal or adoption of an inconsistent 
provision. 
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NINE. Subject to Section 5 of Article Four above, the corporation reserves the right 

10 amend, alter, change or repeal any provision contained in this Certificate of Incorporation, in the 
manner now or hereafter prescribed by statute, and all rights conferred upon stockholders herein are 
granted subject to this reservation; provided however, whenever this Certificate of Incorporation 
requires for auction by the board of directors, the action by a specific director or for action by the 
holders of any series of shares of the corporation, as the case may be, the vote or consent of a greater 
number of directors greater than required by law, the vote or consent of a Specific director, or the 
vote or consent of more than a majority of holders of such series of shares, as the case may be, the 
provision of this Certificate of Incorporation requiring such grearer or specific vote or consent shall 
not be altered, amended or repealed without first obtaining such greater or Specific vote or consent to 
such alteration, amendment or repeal. 

[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the corporation has caused this Certificate ro be signed by its 
Chairman this 9S day of June, 2002- 
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